insights
The case for Delaware Trusts
A strategy for gaining greater asset protection, tax savings and flexibility.

The state of Delaware has long been
known as the “corporate capital” of the
United States with more than half of
Fortune 500 companies incorporated
there. Less known, but equally
important, is Delaware’s national renown
for its trust and tax law advantages,
which provide individuals and families
with the highest level of financial privacy,
wealth protection and tax avoidance as
allowable in the United States.
Delaware’s premier status for wealth
management is based on the state’s
long history of financial sophistication
and discretion when it comes to trusts.
Personal trusts can be structured to
shield assets from creditors, trust court
filings are generally not required and
proceedings can be confidential. The
Delaware Court of Chancery is uniquely
focused on commercial and fiduciary law
and is one of the most highly developed
and reputable judiciaries in the United
States. The state tax trust structure
provides significant benefits as well:
Assets held in Delaware irrevocable
trusts with out-of-state beneficiaries are
not subject to income taxes in Delaware
– or possibly anywhere else, depending
on the individual’s state of residence.
It is not necessary to live in or even
to visit Delaware to benefit from its
superior trust laws.

In fact, the state’s trusts are most
beneficial to people who live elsewhere.
Delaware Trusts provide the highest
level of asset protection, tax savings
and flexibility available today, particularly
for wealthy families, business owners
and individuals in high-risk professions.

Asset Protection:
Delaware has long been recognized
for providing trusts with the greatest
protection against creditor claims. Many
states do not recognize or only provide
limited recognition for spendthrift trusts
– trusts created for the benefit of an
individual that gives an independent
trustee full authority to make decisions
about how the trust funds will be spent
for the beneficiary. Delaware, however,
will not allow a creditor of a beneficiary
access to the principal of a spendthrift
trust for any purpose.
In 1997, Delaware significantly enhanced
this tradition with the passage of “The
Qualified Dispositions in Trust Act,”
which allows for the establishment
of domestic asset protection trusts
(“DAPTs”). A DAPT allows an individual
to create a trust where he or she remains
a potential beneficiary and receives
protection against future creditor claims.

This provides a number of significant
opportunities for certain types of
individuals, including:
Professionals: Doctors, lawyers,
CPAs and other professionals who are
concerned about professional liability
may consider establishing a DAPT to
protect some of their assets against
a potential future claim.
Corporate Officers and Directors:
Corporate officers and directors of
publicly-traded companies whose
activities are under increased scrutiny
may consider establishing a DAPT to
protect some of their assets against
potential creditor claims. Specifically,
by combining the concept of a “blind”
trust – a trust in which a beneficiary
does not know about the trust’s specific
assets and a fiduciary has complete
management discretion – with an
asset protection trust, officers and
directors can comply with security law
restrictions, protect assets, and retain
the ability to use those assets in the
future in a relatively easy way.
For Entrepreneurs: Individuals
considering entering into a high-risk
business venture often move some
or all of their net worth into a DAPT.
This protects some of their assets
against potential liability arising from
high-risk business ventures before
entering into them.
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In addition, entrepreneurs who spend
years building a business and eventually
sell it may be concerned about potential
liability from purchasers or others.
In fact, following a liquidity event, many
entrepreneurs take a portion of the
post-sale proceeds and place them
in a DAPT.
For vulnerable people: The elderly,
the disabled and young adults who are
or may become mentally, physically
or financially impaired may consider
establishing a DAPT to avoid assets
being diminished against their will.
For gifts/inheritances/marital estate:
Particularly for those in high-risk
professions or business ventures,
individuals who receive gifts or
inheritances may want protection
against future creditors’ claims.
Similarly, individuals who are planning
to get married and are uncomfortable
with pre-nuptial agreements or the
disclosure requirements necessary
to provide effective protection may
establish DAPTs to protect against
claims of potential ex-spouses.
For trusts vulnerable to creditors:
Certain estate planning techniques,
such as charitable remainder trusts,
grantor retained trusts and Crummey
trusts, are self-settled – established
by an individual for his or her own
benefit – and potentially vulnerable
to creditor claims. Similarly trusts
created by courts from personal
injury awards are often self-settled
and, therefore, subject to creditor
claims if the trust is not created
in DAPT jurisdiction.

Tax:
Similar to its long-established tradition
of protecting trusts, Delaware is also
known for providing tax savings.
The state enacted a deduction for trust
income accumulated in irrevocable
trusts in 1971. This tax advantage was
further enhanced in 1995 with the repeal
of the Rule Against Perpetuities, which
allows for the establishment of perpetual
dynasty trusts that are exempt from
federal transfer tax. Many other states
limit the duration of a trust – typically
to less than 100 years.
Following the passage of Delaware’s
Qualified Disposition in Trust Act in
1997, the potential for tax savings
was again enhanced because this
statute provides individuals and
families with the opportunity to obtain
certain beneficial federal and state tax
treatments through careful drafting of
their trust documents. The following
are some of these provisions:
Income tax savings: One of the most
innovative uses for DAPTs is to create
a trust that reduces or eliminates
state income and/or capital gains tax.
Specifically, since Delaware does not
impose a state income tax on trusts
created by individuals who do not reside
in Delaware, an individual may establish
a DAPT as a non-grantor/incomplete gift
trust (DING), which exempts the assets
transferred to the trust from state tax.
Federal estate tax planning: Clients
may want to reduce the size of
their estate through gifting, but are
concerned about losing the ability to
retain an interest in the gifted assets.

If a client establishes a DAPT that is
structured as a completed gift (for
federal transfer tax purposes), this
should remove the gifted assets from the
client’s gross estate while allowing him
to retain an interest in pulling back the
assets in the event that they are needed.
Pre-immigration planning: Nonresident
aliens may create trusts with intangible
property free of gift and generationskipping transfer tax. Before immigrating,
such individuals may establish DAPTs
to remove assets from their estates, but
retain the ability to get the funds back
in the event it is needed.

Flexibility:
As part of a 1986 overhaul, the Delaware
legislature began to modernize its trust
laws by incorporating flexibility in the
management of trusts. These changes
have provided significant investment
flexibility, as well as administrative
flexibility and protection.
Directed trusts: Delaware law
permits trustees to take direction from
authorized investment advisors, which
solves a number of common trust
problems, such as concentrated stock
positions and closely-held business
interests. This direction flexibility also
applies to distribution decisions, which
has further enhanced the ability
of individuals to custom design
a trust to fit the needs of particular
beneficiaries or unique family situations.
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Administration flexibility: Delaware
law also allows an individual who
establishes a trust to provide for liberal
administrative provisions in the trust
instrument, such as trust protectors and
the ability to avoid certain beneficiary
notice requirements.
Reforming trusts: The Delaware Court
of Chancery will readily grant a petition
to reform an existing trust – to incorporate
Delaware law and to transform it into
a directed trust – if all adult beneficiaries,
minor beneficiaries (through virtual
representatives) and trustees consent
to the proposed administrative changes.

There are many reasons why a wealthy
family, business owner, or professional
might consider a Delaware Trust as part
of their estate and tax planning. At Key
National Trust Company of Delaware, we
work together with individuals, families
and their professional advisors to help
analyze and assess specific financial
and estate planning situations, as well as
current needs and long-term goals, and
can guide you through the establishment
and management of a Delaware Trust.
Most importantly, you will receive the
personal dedication of a team of experts
who work with you in even the most
unique situations.

Decanting: Some irrevocable trusts have
problems. Some need to be modified
because of changed circumstances.
Sometimes these problems can be
fixed by the courts or by trust protectors
named in the trust. Many times, however,
it is difficult or impossible to modify the
trust. Under Delaware law, however, in
many circumstances, the trustee of an
irrevocable trust may effectively amend
the trust by decanting (pouring the
assets over) to a new trust. The trustee
can decant without the consent of the
beneficiaries. By decanting, there are
many important changes that a trustee
can make in the best interest of the trust
beneficiaries.

Any opinions, projections or recommendations contained herein are subject to change without notice
and are not intended as individual investment advice. KeyBank does not provide legal advice.
Trust products from Key National Trust Company of Delaware. Investment products are:
NOT FDIC INSURED • NOT BANK GUARANTEED • MAY LOSE VALUE • NOT A DEPOSIT
NOT INSURED BY ANY FEDERAL OR STATE GOVERNMENT AGENCY
ADL4580
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